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P r o t e s t  t h a t  award u n d e r  a small b u s i n e s s  
set-aside to  a f i r m  a l l e g e d  t o  b e  a l a r g e  
b u s i n e s s  was improper is d e n i e d ,  where pro- 
tes ter  d i d  n o t  f i l e  s i z e  s t a t u s  protest  
w i t h  t h e  c o n t r a c t i n g  o f f i c e r  w i t h i n  5 d a y s  
a f t e r  b i d  o p e n i n g ,  as  required by t h e  regu- 
l a t i o n s .  F u r t h e r ,  Small B u s i n e s s  
A d m i n i s t r a t i o n  d e t e r m i n a t i o n  i n  a n o t h e r  
p r o c u r e m e n t  t h a t  same awardee  was other 
t h a n  a small b u s i n e s s  was n o t  r e a c h e d  u n t i l  
a f t e r  b i d  o p e n i n g  i n  t h e  protested p r o c u r e -  
ment;  was n o t  b r o u g h t  t o  t h e  c o n t r a c t i n g  
o f f i c e r ' s  a t t e n t i o n  b e f o r e  award;  and by 
i t s  terms was t o  a p p l y  p r o s p e c t i v e l y  o n l y .  

G.A. Braun ,  I n c .  ( B r a u n )  protests  t h e  award of a 
c o n t r a c t  t o  J e n s e n  C o r p o r a t i o n  ( J e n s e n )  unde r  Depar tment  o f  
t h e  Army i n v i t a t i o n  f o r  b i d s  ( I F B )  N o .  DAKF19-85-B-0041. We 
deny  t h e  protest .  

The I F B ,  i s s u e d  as  a 100-pe rcen t  small b u s i n e s s  
set-aside, s o u g h t  t o  p r o c u r e  w a s h e r s  and d r y e r s .  Bid  
o p e n i n g  was h e l d  on Augus t  19 ,  1985,  and o n  September  16, 
Braun ,  a b i d d e r ,  was n o t i f i e d  t h a t  award was b e i n g  made t o  
J e n s e n .  A t  t h a t  t i m e ,  Braun o r a l l y  in fo rmed  t h e  agency  t h a t  
J e n s e n  was n o t  a small b u s i n e s s  c o n c e r n ,  and a l so  s u b m i t t e d  
a w r i t t e n  protest t o  t h e  c o n t r a c t i n g  o f f i c e r .  Braun 
a t t a c h e d  t o  t h e  p ro tes t  a n  Augus t  27 Small  B u s i n e s s  
A d m i n i s t r a t i o n  (SBA)  d e c i s i o n  i s s u e d  i n  c o n n e c t i o n  w i t h  
a n o t h e r  p r o c u r e m e n t ,  h o l d i n g  t h a t  J e n s e n  was n o t  a small 
b u s i n e s s  c o n c e r n  u n d e r  t h e  same s i z e  s t a n d a r d  used  i n  t h e  
Army s o l i c i t a t i o n :  500 or less employees .  The r e a s o n ,  
a c c o r d i n g  t o  t h e  SBA, was t h a t  as o f  March 1985, 100 p e r c e n t  
of J e n s e n ' s  v o t i n g  s t o c k  was owned by a l a r g e  b u s i n e s s .  

By l e t t e r  d a t e d  Sep tember  18, t h e  c o n t r a c t i n g  o f f i c e r  
d e n i e d  B r a u n ' s  p ro tes t  as u n t i m e l y  and  r e f u s e d  t o  t e r m i n a t e  
J e n s e n ' s  c o n t r a c t ,  s i n c e  t h e  protest  had n o t  been  f i l e d  
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w i t h i n  5 d a y s  a f t e r  b i d  o p e n i n g .  The c o n t r a c t i n g  o f f i c e r ,  
however-, a s s u r e d  Braun  t h a t  J e n s e n  would n o t  be p e r m i t t e d  t o  
compete o n  f u t u r e  p r o c u r e m e n t s  se t  a s i d e  f o r  f i r m s  w i t h  500 
o r  f e w e r  employees .  Braun  p r o t e s t e d  t o  o u r  O f f i c e  o n  
oc tober 2. 

Braun  reasserts i t s  c o n t e n t i o n  t h a t  J e n s e n  is n o t  a 
small b u s i n e s s  c o n c e r n .  Braun f u r t h e r  c h a r g e s  t h a t  i n  
p a r a g r a p h  7 o f  t h e  I F B ,  t h e  Small B u s i n e s s  Concern  
R e p r e s e n t a t i o n ,  J e n s e n  e i ther  m u s t  have  m i s r e p r e s e n t e d  i ts  
s t a t u s  as a small b u s i n e s s  o r  c o r r e c t l y  c e r t i f i e d  t h a t  it 
was n o t  a small b u s i n e s s ,  i n  wh ich  case i ts  b i d  s h o u l d  have  
been  r e j e c t e d  as n o n r e s p o n s i v e .  Braun  r e q u e s t s  t h a t  t h e  
Army be required t o  t e r m i n a t e  J e n s e n ' s  c o n t r a c t  and award a 
c o n t r a c t  t o  Braun.  

P u r s u a n t  t o  1 5  U.S.C. S 6 3 7 ( b ) ( 6 )  ( 1 9 8 2 ) ,  t h e  SBA h a s  
c o n c l u s i v e  a u t h o r i t y  t o  d e t e r m i n e  matters o f  small b u s i n e s s  
s i z e  s t a t u s  f o r  f e d e r a l  p r o c u r e m e n t  p u r p o s e s .  Under t h e  
r e g u l a t i o n s  imp lemen t ing  t h e  SBA's a u t h o r i t y ,  t h e  
c o n t r o l l i n g  d a t e  for  d e t e r m i n i n g  s i z e  s t a t u s  is t h e  d a t e  o f  
w r i t t e n  r e p r e s e n t a t i o n  as a small b u s i n e s s ,  s u b m i t t e d  as 
p a r t  of a f i r m ' s  b i d  or o f f e r ,  wh ich  t h e  c o n t r a c t i n g  o f f i c e r  
may accept a t  face v a l u e  u n l e s s  it is c h a l l e n g e d  by a n o t h e r  
p a r t y  o r  h e  h a s  r e a s o n  t o  q u e s t i o n  i t .  13 C.F.R. S 121.3-8 
( 1 9 8 4 ) ;  Federal A c q u i s i t i o n  R e g u l a t i o n  (FAR),  48 C.F.R. 
s 1 9 . 3 0 1 ( b )  ( 1 9 8 4 ) .  I f  a n  o f f e r o r  or i n t e r e s t e d  p a r t y  d o e s  
c h a l l e n g e  a f i r m ' s  s e l f - c e r t i f i c a t i o n  by f i l i n g  a p ro tes t  
w i t h  t h e  c o n t r a c t i n g  o f f i c e r ,  t h e  r e g u l a t i o n s  r e q u i r e  t h a t  
t h e  matter b e  forwarded t o  t h e  SBA. 13  C.F.R. S 121 .3 -5 (a ) ;  
FAR, 4 8  C.F.R. S 19.302. To a f f e c t  a n  ongo ing  p r o c u r e m e n t ,  
however ,  t h e  protest  m u s t  be f i l e d  w i t h i n  5 d a y s  a f t e r  b i d  
o p e n i n g ;  a l t h o u g h  a protest  f i l e d  l a t e r  t h a n  t h a t  w i l l  be 
c o n s i d e r e d ,  any  d e c i s i o n  r e a c h e d  w i l l  a f f e c t  o n l y  t h e  f i r m ' s  
e l i g i b i l i t y  to  compe te  o n  f u t u r e  small b u s i n e s s  s e t - a s i d e s .  
Id. - 

I n  t h e  p r e s e n t  case, a t  t h e  t i m e  o f  t h e  Augus t  19  b i d  
o p e n i n g ,  t h e  c o n t r a c t i n g  o f f i c e r  had no  r e a s o n  t o  q u e s t i o n  
J e n s e n ' s  s i z e  s t a t u s ,  and t h u s  p r o p e r l y  c o u l d  accept 
J e n s e n ' s  s e l f - c e r t i f i c a t i o n  t h a t  i t  w a s  a small b u s i n e s s  
c o n c e r n .  W h i l e  Braun  t h e r e a f t e r  p r o t e s t e d  J e n s e n ' s  s i z e  
s t a t u s  t o  t h e  c o n t r a c t i n g  o f f i c e r ,  i t  d i d  n o t  d o  so u n t i l  
September 16, more t h a n  5 d a y s  a f t e r  b i d  o p e n i n g .  Al though 
t h e  Augus t  27 SBA d e c i s i o n  h o l d i n g  t h a t  J e n s e n  was n o t  a 
small  b u s i n e s s  was i s s u e d  p r io r  t o  t h e  award to  J e n s e n ,  it 
was b r o u g h t  t o  t h e  c o n t r a c t i n g  o f f i c e r ' s  a t t e n t i o n  o n l y  
a f t e r  t h e  award. T h e r e f o r e ,  t h e  award t o  J e n s e n  was 
c o n s i s t e n t  w i t h  t h e  r e g u l a t i o n s ,  and w i t h  t h e  terms o f  S B A ' s  
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August 27 decision, which states only that Jensen will be 
prohibited from competing for future procurements subject to 
the 500-employee size standard. Finally, speculation by 
Braun notwithstanding, there is no evidence in the record 
that Jensen was aware, when it submitted its offer, that its 
stock ownership arrangement disqualified it as a small 
business, or that Jensen otherwise knowingly misrepresented 
itself as a small business in its August 19 bid. 

Consequently, there is no legal basis for objecting to 
the contracting officer's decision to award the contract to 
Jensen or for requiring the contracting officer to terminate 
Jensen's contract. 

The protest is denied. 

12. d ?  6 
Harry R. Van Cleve 
General Counsel 




